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TO:	LEAs Considering Food Service Management Company Contracts

FROM:	Geriann Headrick, Program Specialist
Child and Adult Nutrition Services SUBJECT:	Food Service Management Contract
Local Education Agencies (LEAs) considering utilizing a food management company (FSMC) for services must follow federal laws, regulations, and policies governing this process. Public LEAs must also follow state procurement and contracting requirements.

Guidance materials have been developed at the federal and state level to assist in the procurement process, to ensure that proper procurement standards are followed, and meet the deadlines. In addition, it will be beneficial to review the USDA Handbook (currently dated May 2016) for “Contracting with Food Service Management Companies, Guidance for School Food Authorities.” It is available on line at https://fns-prod.azureedge.net/sites/default/files/cn/SP40_CACFP12_SFSP14-2016a2.pdf.

In bidding for contracted services, keep in mind the following:

a. The process is a lengthy process so the agency must plan carefully.
b. The district must use the State Agency Request for Proposal (ITB/RFP) and Contract Prototype. No FSMC can write the ITB/RFP specifications or contract.
c. The LEA’s RFP must be reviewed and approved by Child and Adult Nutrition Services – Department of Education (CANS) prior to being released.
d. The competitive bid process calls for formal advertising and mailing of ITB/RFP to prospective bidders. A list is of prospective bidders is available from CANS. You may include others.
e. LEAs must send CANS proof of formal advertising and the list of companies to whom the RFP was mailed.
f. The contract with FSMC must be approved by CANS prior to the contract going into effect. No meals served under the contract prior to the contract going into effect can be claimed for reimbursement.
g. Contracts are not effective until they are signed by the State Agency, the district and the FSMC.
h. LEAs may not enter into contracts that are on a cost‐plus‐a‐percentage‐of‐cost or cost‐plus‐ a‐percentage‐of‐income basis. Therefore, percentage rebates based on program receipts (school lunch/breakfast, adult meals, a la carte) are not allowed and the RFP must not be bid as such.


Child and Adult Nutrition Services ‐ DOE Website: doe.sd.gov/cans
This agency is an equal opportunity provider.

i. Provisions for equipment purchases that entail repayment to the company over a period in excess of 1 year, are not permitted.
j. The processes and procedures must ensure maximum free and open competition.
k. State law also applies to public schools. Legislative Audit provides procurement guidance that must be reviewed and followed. If there is a discrepancy between the two, the most restrictive must be followed. State requirements from Department of Legislative Audit can be found under General Resources at https://sdlegislature.gov/Statutes/Codified_Laws/ . Federal requirements are found in guidance and regulation. The LEA must also consider any applicable local agency requirements for procurement.
l. The LEA cannot limit competition by required notification of a potential bid that is too close to the date of release of request for proposal that not all companies would have seen the RFP yet. There must be solid reason for requesting the intent to submit a proposal. Required notification of intent to bid can be up to two weeks ahead of submissions date.
m. Shared Food Service Directors, Staff or Services between SFAs
1. If the procurement periods for each SFA do not coincide, then an amendment for the SFA not in the procurement year may be necessary.
2. If there is a substantive change in the value of the contract of the SFA not in the procurement year, that SFA will also need to enter into a new procurement process for their contract.
3. These requirements cannot be waived.
a. Any variation from these procedures must be approved by the state agency before implementation by LEA.

The RFP should be written in such a manner that it can become the contract upon acceptance by both parties and approved by the State Agency.

The RFP prototype is available online or from Child & Adult Nutrition Services. The checklist included in this packet is to be used by the LEA to ensure, that all requirements are met. Applicable federal regulations can be found at http://www.fns.usda.gov. The same process will apply to the contract submission and approval.

Contact Geriann Headrick at 605‐773‐3413 as questions regarding this process arise.
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SCHOOL FOOD SERVICES
Food Service Management Contract Procedures

LEAs desiring to bid for the first time and LEAs due to re‐bid for food service management contract services need to acquaint themselves with the steps as outlined in the following paragraphs. Contact Child and Adult Nutrition for instructions and copies of the latest guidance concerning “bid” and “contract” procedures and contact Legislative Audit (for public schools) for guidance on procurement. In the event of differences between local, state, and federal procedures, the most restrictive must be followed.

1. Conduct a needs assessment to determine whether a FSMC is truly needed. Evaluate: The SFA’s decision process to privatize food service or remain a self‐operated program should include an evaluation of the current food service operation, including:
a. Financial Analysis ‐ Profit/Loss over the last five years;
b. Costs ‐ Food costs, labor costs, direct costs and food service director cost;
c. Operational considerations ‐Facilities, equipment and food service staff;
d. Estimated administrative/management fees;
e. Non‐delegable duties: Responsibilities that the SFA may not delegate, even though a food service management company operates the SFA’s food service. (see attached list)
f. Other internal and external factors, such as public opinion, employee, and vendor relations.
2. Request RFP and Contract Prototype from CANS Agency.
3. Prepare Request for Proposal (RFP) according to requirements as indicated in National School Lunch Program Regulations Part 210, Section 210.21, Procurement; Contracting with Food Service Management Companies (USDA Guidance) and OMB Circular A‐ 102, Attachment O.
4. Care must be taken to ensure that the RFP contains all required items, is clear, and provides adequate and accurate descriptive information to enable prospective companies to prepare a solid bid.
5. It is recommended that you have the agency attorney review the RFP.
6. Submit RFP to state agency for review along with certifications.
7. Upon approval of RFP by school attorney and CANS, formally advertise bid for contracted food management services and mail a copy of the complete ITB/RFP to prospective bidders, i.e., those companies that are believed to be qualified and that might reasonably be expected to respond to the solicitation.
8. The LEA must require that each responsive bidder include a certification statement when submitting a bid to ensure that the LEA does not enter into a contract with a debarred or suspended company or individual.
9. Select most advantageous bid, fully documenting selection process.
10. Prepare the management contract following the RFP and selected response. The LEA may allow input into the contract from the company; however, that is not required. The LEA may not have the FSMC write the contract.
11. RFP and any subsequent contract must
a. Include state’s prototype information
b. Must meet federal and state requirements
c. Include a school calendar/number serving days per year
12. Forward proposed food management contract to state agency for review. The state agency will then examine the contract to determine that it contains, at a minimum, the necessary legal references as outlined by 7 CFR 210 and 220 National School Lunch Program and School

Breakfast Program regulations, and Attachment O of OMB Circular A‐102, and other requirements.
13. Upon completion of contract review, officially enter into contract, sign contract, and forward signed copy of contract to state agency. The management company operations should not commence until after date of contract signing. No meals may be claimed for reimbursement if they are served under the contract before it is effective.

LEA Checklist for Contracting Food Management Company Services
The planned dates to be completed are to be filled in and submitted to the state agency. LEAs should allow at least 3 weeks for SA approval.

Procedures to Follow:	Date to be Completed    Date Completed

1. Conduct assessment to determine need for FSMC.

2. Develop ITB/RFP.

3. Submit ITB/RFP to state agency.

4. Receive state agency approval of ITB/RFP.

5. Advertise and mail ITB/RFP to prospective bidders.

6. Send state agency copy of advertisements/notifications

7. Receive bids and made selection.

8. Develop contract.

9. Submit contract proposal to state agency for approval along with certification statements and estimated value of the contract

10. Receive state agency approval of contract.

11. Sign contract with company.

12. Submit 1 copy of signed contract to state agency.

Responsibilities that a School Food Authority (SFA) may NOT delegate to a Food Service Management Company (FSMC)

Each SFA is legally responsible for the conduct of the school food service program to ensure compliance with the rules and regulations of the CDE‐Nutrition Unit and the USDA.

The following summarizes responsibilities that the SFA must complete and may not delegate to the FSMC:
1. On‐site inspections:
a. Monitor the food service operation through periodic visits to ensure compliance with the approved FSMC contract.
b. Conduct on‐site reviews of the lunch counting /claiming system by school
c. Follow‐up on any lunch counts that show discrepancies in counting.
2. Control and overall financial responsibility of the school food service account.
3. Advisory board: establish and include parents, staff, and students to assist in menu planning.
4. Health certification: must be maintained to assure that all state and local regulations are met by the FSMC preparing or serving meals at the SFA facilities.
5. Establish all prices: for food items served under the nonprofit school food service account (e.g., reimbursable meals, a la carte service, and adult meals).
6. Retain signature authority on:
a. Application/agreement to participate in the Child Nutrition Programs including
b. Free and reduced-price policy statement; and
c. On‐line claim system.
d. Contractual agreements with the school nutrition program i.e., vending meals to other SFAs, etc. and any commodity processing contracts
e. Resolution of all program review and audit findings.
7. Monthly claim for reimbursement
a. Review to ensure accuracy of lunch counts prior to the claim submission.
b. Edit check worksheets that compare daily lunch counts by eligibility category. Free and reduced‐price meals may not be claimed in excess of the number of students approved for such benefits.
8. Free and Reduced-Price Meal Process
a. Develop, distribute and collect the parent letter and application for free and reduced-price meals and free milk.
b. Determination and verification of applications for free/reduced price meals or free milk
c. Conduct any hearings related to such determinations.
9. USDA donated foods (Commodities)
a. Monitor that all entitlement is used by the FSMC in the SFA food service.
b. Monitor that FSMC credits SFA at least annually for all USDA Donated foods.
10. [bookmark: _GoBack]A la carte food service: the SFA must offer free, reduced price and full price reimbursable meals to all eligible children in order to operate an a la carte food service.
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